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By MICHAEL COOPER

ALBANY, May 26 — As they move to
wart the illegal trade of cigarettes over

‘ihe Internet, state officials have joined col- |

iéagues from around the nation in persuad-
\ing the major credit card companies to stop
jfrocessmg payments for. online cigarette
:sales. Additionally, the state has enacted a
iaw prohibiting the shipment of cigarettes to
ifs residents and ‘banned private carriers,
I’hke FedEg, from shipping cigarettes.

X ¥iBut as ‘state officials fight illegal online
mgarette sales, one operation is not falling
ifito line — the United States Postal Service,

"-. Wwhich officials say delivers the bulk of ille-

gally purchased cigarettes to New Yorkers.
< The Postal Service, citing concerns about
the privacy of the mail and wary of putting
. ‘postal clerks in the position of deciding
‘swhich packages to accept and which to re-
]éct is resisting the growing calls that it
:§fop shipping cigarettes.
Its stance is exasperating law enforce-
‘ment officials. “It is outrageous that the fed-
is"ral government — through the United
‘States Postal Service — is knowingly acting
5 the delivery arm for these criminal en-
© igrprises,’ New York’s attorney general, El-
jd,‘. Spitzer, said in a statement.
: kThe role of the post office in shipping ille-
: »gally sold cigarettes is also attracting atten-
tion across the nation. Last month the Na-
. tional Association of Attorneys General
asked the Postal Service to “adopt a firm
policy prohibiting transportation of pack-
* ages that the carrier knows or reasonably
should know contains cigarettes sold ille-
gally on the Internet:” In Oregon, an online
cigarette seller was charged. in January
* with unlawful distribution of cigarettes and
' racketeering; the post office was not
charged but was named in the indictment as
part of the racketeering enterprise. Con-
gress has considered legislation that would
ban the mailing of cigarettes.

Postal officials say that they are commit-
ted to fighting illegal activities conducted
through the mail, but complain that their
hands are tied. They note that Priority Mail,
which officials say is most frequently used
to ship cigarettes, cannot be inspected with-
out a search warrant or.the consent of either
the sender or the recipient.

The post office’s investigative arm, the

Postal Inspection Service, has worked to
_ stop illegal cigarette shipments in a number
. of cases, but has only about 1,970 inspectors
ini the whole country, charged with investi-
gatmg everythmg from the anthrax mail-

ings to all suspicious packages to the dis- *

tribution of child pornography. And postal

officials say that postal clerks cannot be ex-
pected to figure out what people are ship- ~

ping, and whether cigaretie retailers are

7‘ _énmplyir]g with obscure laws like the
Jenkins Act, which requires ciga-
_.rette sellers to keep lists of custom-

ers for tax collection purposes.
“Tobacco is a legal, mailable prod-

i uct,” Mary Anne Gibbons, the Postal

Service’s general counsel, wrote last

. -month in a response to the associa-

tion of attorneys general. “It would

- be impracticable for postal accept-
-ance clerks to make determinations

on any given mailer's compliance

. with state excise or tax law or Jen-

kins Act filings.”
But state officials reject this argu-

. ment, pointing out that at least in

New York State, public health laws

_ prohibit direct sales of cigarettes by

mail. They acknowledge that the
state cannot bar the post office, a

federal entity, from shipping ciga--
. rettes in New York, but say that

since online merchants often violate

A reluctance to turn
postal clerks into
tobacco watchdogs.

tax laws, shipping their cigarettes vi-
olates federal mail fraud statutes
and therefore should be stopped.

“Instead of complying with federal
law, the Postal Service is taking a
head-in-the-sand approach, by claim-
ing that they have no idea what is in
the packages being delivered — even
if they are being mailed by Internet
operators that sell nothing but ciga-
rettes,” Mr. Spitzer said in a state-
ment. “That is an absurd argument
that we would never accept from a
private defendant.”

And several law enforcement offi-
cials said that in small upstate com-
munities like Salamanca, N.Y.,
which are dotted with smoke shops
advertising the tax-free cigarettes
sold from Indian reservations, the
post office willingly accepts delivery
of truckloads of cartons of cigarettes

" for delivery.

But Anthony Alverno, the post of-
fice’s chief counsel for customer pro-
tection and privacy, said in an in-
terview that the post office’s re-
search indicated that the smoke
shops doing business in New York
sold other items beside cigarettes,
including “novelty items,” so some

packages they ship might not be cig-
arettes. “We would need to get a
search warrant to make the determi-
nation,” he said.

The Postal Inspection Service
joined other federal and local law en-
forcement agencies to seize 300,000
cartons of illegal cigarettes last No-
vember at Kennedy International
Airport. Mr. Alverno said that block-
ing overseas shipments was easier,

because they must pass through cus-

toms. He added that the Postal Serv-
ice would continue to discuss civil or

. criminal actions that could be taken

with law enforcement agencies.

Not just government officials, but
also antismoking advocates are try-
ing to stop the mailing of cigarettes.
And some see signs of progress.

John F. Banzhaf III, the executive
director of Action on Smoking and
Health, an antismoking organization
that has warned the Postal Service
that it could face legal liability for
shipping illegally purchased. ciga-
rettes, said that the service was find-
ing itself increasingly isolated, espe-
cially since credit card companies

_ stopped processing the payments for

such sales earlier this year.

“It may be more trouble — both
from a legal and public relations
point of view — than the benefits of
the revenue that comes in,” he said.

Several online cigareite sellers
shut down after the credit card com-

panies stopped‘ processing ' their !
‘transactions; others are struggling. :

One Web site, tobaccobymail.com,
which says it is run from western
New York, complains on its site that
it is “perpetually targeted by the
state of New York,” and says that it
is not bound by state or federal laws
because it is owned and operated by
the Seneca Nation of Indians.

The Web site says that it ships cig-
arettes by Priority Mail, that they
are tax-free, and that the company
will:not share its customer lists with
the government. But.state officials
say the company is flagrantly vio-
lating tax laws.

Mr. Spitzer said that the Postal
Service should stop carrying illegal-
ly sold cigarettes. “The entire law en-
forcement community — attorneys

general, the federal Bureau of Alco- -

hol, Tobacco and Firearms, police of-
ficers, state tax officials, and even
the Postal Inspection Service — is
united in trying to stop these illegal
sales,” he said. “The postmaster gen-
eral should be instructing the ‘deliv-
ery side’ of his office to join us in this
effort, rather than facilitating illegal
conduct.”




